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Summary

This report seeks to use the example of the transfer of land in Wilmhurst Road,
Warwick, involving a public open space currently managed by private sector
management company to this Council. This will help to inform, develop, and shape a
policy for other potential future transfers.

This is proposed in the context of the Government having recently carried out a public
consultation on such changes to freehold/leasehold/service charge arrangements.

Recommendations

(1) That the Cabinet notes the government consultation on potential changes to
freehold/leasehold/service charges.

(2) That Cabinet agrees to the transfer of public open space land in Wilmhurst Road,
Warwick, to this Council for £1 and to delegate authority to the Head of
Neighbourhood Services, in consultation with the Neighbourhood Services
portfolio holder to agree and conclude the transfer agreement.

(3) That Cabinet agrees, on the transfer of the land to the Council, not levy the
service charge currently required under the deeds to the freehold of the houses
in respect of public open space, but would charge the full legal cost if residents
(or future residents) wished to have that requirement removed from the deeds.

(4) That the Cabinet agrees to use this example of a land transfer to learn and help
shape a policy for such retrospective transfers of public open space.

1 Reasons for the Recommendation
Recommendation 1

1.1  Over the past decade, there has been an increase within new residential
schemes for many of the public elements to be managed by private
management companies rather than by this or other Councils. This has
happened particularly with new public open spaces even where the schemes are
not gated. The experience is confusing to the public and householders as this
Council does operate many new open spaces, and it reduces the ability to deal
with nuisances that occasionally arise. New householders have often found that
the service delivered is not necessarily one that can be regarded as good nor
responsive but can still be costly.

1.2  Experience locally has also shown that the charges levied do not necessarily
reflect the cost of the service but rather the ability to maximise income at the
expense of the residents who must pay those charges as well as Council Tax,
and are arguably paying an additional overhead typically only associated with
new build properties. In some cases, the service charges per household are
larger than the WDC element of a Band D Council Tax bill.

1.3 Until now residents in this position have had little choice, but the concern this
has caused has filtered through to the Government, which has recently
undertaken a public consultation on this issue. More locally, Warwick District’s
two MPs have raised the issue with the Government.

1.4 Warwick District Councillors and various Parish and Town Councils have also
raised concerns in respect of open spaces. For Warwick District Council, this
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1.5

1.6

1.7

1.8

1.9

1.10

also has further impacts when considering the acquisition of affordable housing
units built as part of new schemes. The Council has to pay the associated
service charges, just as residents do, which impacts the finances of the Housing
Revenue Account.

It seems likely then that the legislative framework will change soon, and there
will be opportunities for residents to seek alternative arrangements, including
seeking a transfer to a Local Authority. Whilst the exact changes are not
currently known, the consultation envisaged the path of likely alterations. The
Council needs to be prepared for this, regardless of the Local Government
Reorganisation process or its outcomes.

Recommendation 2

An area that has been brought to officers’ attention locally is Wilmhurst Road,
in Warwick. This is a new housing area with three open space areas around
which the houses are laid out. This is shown in Figure 1.

It is proposed that these three areas of land are transferred to Warwick District
Council.

Figure 1. Site Plan Showing Open Space areas at Wilmhurst Road

Wilmhurst Road is not a gated area, so the open space is usable by anyone.
However, it is the subject of ownership and control by a private management
company, Greenbelt, who are based in Scotland. It is written into their deeds of
the adjoining homes that the homeowners are required to pay a service charge
for the management of the open spaces. Residents (approximately 60 homes)
are concerned about the quality of the work for simple landscaped areas and
the cost.

Greenbelt has a policy whereby if more than 50% of scheme residents back a
change they will cooperate and enable its outcome. Unsurprisingly, the
residents have consulted amongst themselves and over 50% support a change,
and that the open space should transfer to an alternative provider. Their
preference is Warwick District Council. Greenbelt accepts this response and is
prepared to transfer the land and the responsibility to Warwick District Council
for £1, providing their legal costs of approximately £1,000 are also paid.

This Council therefore needs to consider whether it agrees to take on the land
and responsibility for managing it. This will be the first instance of the Council
retrospectively adopting public open space.
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1.11

1.12

1.13

1.14

1.15

2.2

2.3

3.2

The three areas are uncomplicated open spaces, and the estimated running
cost per year is around £2,000. The ongoing cost to the Council would be
relatively small.

Recommendation 3

The Council would however need to write to the residents to outline that it
would not levy the service charge currently required under the deeds to the
freehold of the houses, but would charge the full legal cost if residents (or
future residents) wished to have that requirement removed from the deeds.
This is suggested as it would be a time consuming and costly task, and the
Council should not take on the burden of such expenses.

Recommendation 4

The Council is aware of other areas of land where residents have similar areas
of concern. The Legal advice on this site issue has identified that ideally, the
Council should have a policy in place first to help manage such transfers and
with the likely change in the legislative framework. A policy may take some
time to develop and put in place and as this will be a new endeavor for the
Council. As such, both Councilors and officers agree that it would be
appropriate to use the Wilmhurst Road transfer as a learning exercise, to
develop greater understanding and help to shape wider policy.

This new policy can be positioned alongside the Council’s existing policy on the
adoption of open spaces (which may include play areas and SUDS as part of
them) and any amendment that may be needed because of any change
nationally.

The policy would only cover Public Open Spaces and not the adoption of
highways, as an example, where service charges may still be levied against
each property.

Background and context

The private management of public amenities such as public open spaces has
grown over the past decade and has increasingly become a wider community
issue. Service quality and cost have diverged, and many residents feel that
they have no control or choice. The Government is reviewing the legislative
framework, and this may mean a demand from resident groups seeking
changes, potentially leading to an upsurge in requests for the Council to take on
established sites.

The Wilmhurst Road area of Warwick is one such area but has come forward at
a time when the Council has no policy for in effect retrospective adoption of
open spaces.

Cabinet will be aware of the Fields in Trust report elsewhere on the Cabinet
agenda. Officers are of the initial view that these parcels of land do meet the
criteria to be adopted by Fields in Trust, due to their individual size, but will
review this.

Alternative Options

Recommendation 1 is only asking Cabinet to note a consultation that has been
held and there is no real alternative to what is recommended. It is however an
important backdrop for which the Cabinet should be aware.

In respect of recommendations 2 and 4, the Cabinet could decide not to accept
the transfer of the land at Wilmhurst Road and not to develop a policy for such
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3.3

4.2

4.3

5.2

5.3

5.4

6.2

transfers. This would not address local residents’ concerns but is an option for
the Cabinet to take if it so wishes.

The Cabinet could decide to recommend to Council to levy a service charge for
the maintenance of the land, but this would be against the intention of taking
ownership of this land.

Legal Implications

The Council is legally able to adopt land currently in private ownership as public
open space. This normally happens on new open spaces that accompany new
housing schemes. However, this scheme is unusual and not within the existing
scheme of delegation, so needs a specific Cabinet consent.

Additionally, it is an existing open space with the requirement for the adjoining
residents to pay for the service written into their deeds. Formal removal of that
requirement for all circa 60 properties ahead of the transfer would be a
significant cost to the Council and so is not advised. It is proposed that the
Council would agree to such removal as and when requested by the
householders subject to them paying for the Council’s full legal cost for doing
so.

Having considered Section 17 of the Crime and Disorder Act which places a
duty on Local Authorities to consider the likely effect of all their functions on
community safety, this proposal if agreed would have no negative impact on
crime and disorder, substance misuse, re-offending, and serious violence in
Warwick District, but may give the Council more opportunity to address such
issues if and when they arise on the open space.

Financial Implications

The financial implications are set out within the body of this report but of note,
the transfer of the land will only cost £1 plus circa £1000 for Greenbelt’s legal
costs.

There is likely to be a small sum transferred from sums already paid over by
residents for maintenance which can be used to offset the legal cost and the
annual cost of maintenance at least initially.

Legal costs for revisions to the deeds regarding service charges it is proposed
that any resident bear the full legal costs of this Council. However, to be clear
the Council would voluntarily not levy the service charge.

There will also be an ongoing cost for the Council after it takes on responsibility
for the site. There will need to be a variation to the Ground Maintenance
Contract to add this site. This is estimated to be around £2,000 per annum and
whilst this is not overly significant, this is an additional revenue expense which
will be borne by the Green Spaces team and will continue to increase, year on
year. Should further sites be brought forward in the future, the Council may
need to consider a position on charging a levy fee for a short time, to smooth
revenue costs.

Corporate Strategy

Warwick District Council has adopted a Corporate Strategy which sets three
strategic aims for the organisation.

Delivering valued, sustainable services = management of open spaces is one of
the Council’s most visible public services and this ability to take on private land
and manage it better and more cost effectively is demonstratable proof.
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6.3

6.4

9.1
10
10.1

11
11.1

11.2

11.3

11.4

Low cost, low carbon energy across the district = There would be little if any
impact on this strategic aim arising from the proposal though its impact can
contribute to broader sustainability goals.

Creating vibrant, safe, and healthy communities of the future - taking on the
Wilmhurst Road open space and developing a policy for such transfers will help
the Council to better manage open space provision which does make a
significant contribution to this strategic aim.

Environmental/Climate Change Implications

The proposal will enable management of an open space in alignment with the
Council’s Biodiversity Action Plan ambitions and wider sustainability goals.

Analysis of the effects on Equality

The recommended proposal should have no equality impacts, but the eventual
policy will need a specific impact assessment as part of its development.

Data Protection
It is not anticipated that there will be any data protection issues arising.
Health and Wellbeing

The effective management of public open space, in this case by being available
for informal exercise and enjoyment contributing to both physical and mental
health and well-being.

Risk Assessment

The transfer of the specific three areas of land involved is not in itself significant
but the risks identified include:

e Ensuring that all responsibilities for the areas of land are identified and
clarified before transfer takes place, as to prevent finding subsequent
significant liabilities and costs.

e Ensuring that there are no onerous legal obligations imposed on the
Council in the transfer.

The proposed new policy will require a risk assessment in its development but
at this stage the main risk is whether enough time can be given to it given all
the other pressures. Members would need to accept that this may mean the
policy takes some time to come to fruition, but a change in legislation may
require this to be prioritised.

The Cabinet should be aware that while this relates to public open spaces there
is also the aspect where some developers levy a charge for unadopted
highways. Therefore, even if this Council takes on the public open space the
landowner could still charge a levy for maintenance of unadopted land, which
this Council has no control over. The risk here for the Council is one of public
perception and dissatisfaction f this was to happen, therefore any
communication with the residents needs to be clear in terms of the steps and
actions this council can and has taken.

In this specific instance the Cabinet should also be mindful of the ongoing risk
this small parcel of land presents. That while this Cabinet has decided not to
levy a charge future Cabinet/Councils are entitled to do so unless the
agreements for each property are changed. However, the onus will be placed on
the household for them to seek this change and cover the reasonable legal
costs to the Council of doing this. However, it should be noted that if these do
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come through as requests each of the properties that will have an impact on
staff and officer time which will impact on delivery of other work.

12 Consultation

12.1 The residents themselves have conducted their own consultation to determine
the level of support for a change in the arrangements for the management of
the public open space. The residents will need to be communicated with
throughout the transition period and especially about the implications of
wanting any formal change to their deeds.

Background papers:
None.

Supporting documents:
None
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